Editorial Introduction to the Israel/Palestine Section of the March/April 2009 Tikkun:
Normally Tikkun tries to publish articles that reflect a progressive middle path, but in the heat of
the violent struggle that erupted in January 2009, that proved difficult to find. In our New York
Times ad of 1/14/09, which you can read here www.spiritualprogressives.org/article.php/gaza,

we avoid the discussion of who is really to blame for what happened in Gaza. As you can see by
looking at this issue’s letters to the editor (see the print edition), which include a representative
sample of responses, many of our readers came down heavily on one side or the other. We
decided that instead of presenting our perspective once again, we would present two partisans,
neither of whom reflects the compassionate tone and attempt to understand the other side that we
believe is essential if we are ever to move from the “blame game” to the healing. We hoped
thereby to document the extent of each side’s inability to hear the suffering of the other side. It is
this inability that makes real, tikkunish healing impossible. This healing would be better achieved
through the approach outlined by Cherie Brown (see the print edition) and is reflected in the
proposals that you can read in our ad or in the introduction to our “Israel at 60 issue from May
2008 (both print editions can be bought by clicking on Store at www.tikkun.org).

Website Editor’s note: A shorter version of this article was printed in the March/April 2009 issue
of Tikkun (see www.tikkun.org/article.php/mar09 slater), along with a response to it by Doug
Lieb, “Gaza: A Just War,” (www.tikkun.org/article.php/mar09 lieb2). While that issue was
going to press, Jerome Slater prepared this much longer, footnoted version of his article for the
web. We decided to put both the long and short versions of Slater’s articles on the web so that it
was clear that Lieb was only responding to the shorter one.

A Perfect Moral Failure: Just War Philosophy and the Israeli
Attack on Gaza [Extended, footnoted version for the Tikkun website]

By Jerome Slater

It is astonishing—indeed, appalling—that a majority of Israelis and their American
supporters seem unable to hold in mind the most important and obvious fact in the
Israeli-Palestinian conflict, namely that Israel has not only occupied but brutally
repressed the Palestinian people for over four decades. Consequently, Palestinian
resistance, even violent resistance, cannot be regarded as primarily a function of religious
fanaticism or of a mindless, immutable, and a priori anti-Semitism—though both do play
some role—but rather of Israeli behavior.

With only a few exceptions, even American and Israeli critics of the Israeli attack
have failed to realize the plain implications of the demonstrable facts in the long Israeli-
Palestinian conflict. What might be called the consensus liberal criticism has become a
predictable mantra: “Of course Israel has every right to defend itself against Hamas
rocket attacks, but its methods are disproportionate.” Or, as it is sometimes put: “no
country would ignore attacks on its territory and citizens.” Other commentators have
proposed what they clearly believe to be a rhetorical question, or what might be called
“the Mexican analogy:” What would the United States do if it were repeatedly attacked



by Mexico? This is not really a head-scratcher, however, since the U.S. doesn’t occupy
and repress Mexico.

What is going on here? At one level, the argument is admittedly a complex and
relatively unfamiliar one, in the first instance necessitating a distinction between a moral
and a legal right to “self-defense.” Even so, it should not be so difficult to understand that
a state cannot claim a moral right of self-defense if attacks on its soil are triggered by—or
are acts of resistance against—its own illegitimate behavior, such as aggression,
colonialism, occupation, or repression.

In any case, the legal case on behalf of the Israeli attack is equally shaky. The
right of self-defense is based most importantly on the famous Article 51 of the UN
Charter, which states that “Nothing in the present Charter shall impair the inherent right
of individual or collective self-defense if an armed attack occurs against a Member of the
United Nations, until the Security Council has taken measures necessary to maintain
international peace and security.” Though if taken literally that language would seem to
provide an absolute legal right, regardless of circumstances, but surely it cannot be read
in that manner. If it were, then in WWII Germany would have had the right of self-
defense when U.S. and Soviet armies entered its territory late in the war. And so would
the Taliban and al-Qaeda in Afghanistan, in light of the US (and NATO) attacks on it
after 9/11.

Clearly then, Article 51 cannot be understood in a manner that would produce
such absurd results. Nor, in fact, has it been so understood, either by states or by legal
experts. In that light, Israel had neither a moral nor a legal right to attack Gaza in the
circumstances that prevailed in December 2008. To be sure, as a practical matter, of
course it is true that “no country would ignore attacks” on its territory, and all
governments undoubtedly would seek to protect their citizens against them, regardless of
the circumstances that led to those attacks. Those are just the facts of life, but those facts
do not establish either moral or legal rights.

Moreover, it is not necessarily the case that all governments would respond to
attacks with overwhelming military force without first seeking to explore reasonable
political methods of ending the attacks. Indeed, it is not inconceivable that a nation might
be capable of recognizing when attacks are responses to its own illegal and immoral
behavior, and would first take steps to end that behavior—for example, by ending its
occupation and repression of the people attacking it. Returning to the Mexican analogy,
then: If the United States had been occupying and repressing Mexico, among other things
regularly killing its opponents as well as large numbers of uninvolved bystanders, it is not
inconceivable that the U.S. government would respond to retaliatory attacks by ending its
occupation and withdrawing.

No doubt part of the explanation for the unconvincing argument of a number of
liberal critics—who protest that they are only criticizing Israel’s methods rather than its
right to defend itself—is that they may feel compelled to demonstrate that they are not
“anti-Israel,” lest their criticisms be dismissed out of hand. While one can sympathize



with their dilemma, the consequences are unacceptable, for what is—or should be—the
central point has been obscured, namely that Israel today is not “defending itself,” but
rather seeking to deny the Palestinian people’s right to resist Israeli occupation and
crushing oppression.

And that’s not all. Aside from the question of whether Israel has the right to use
any military “methods” against the Palestinians, most of the commentators who have
criticized those methods have fallen well short of revealing the full horror of Israeli
behavior: the Israeli way of war, including many of its previous wars as well as the recent
attack on Gaza, is much worse than merely “disproportional,” or even “indiscriminate.”

Just War Moral Philosophy

The framework of analysis for this article is just war moral philosophy. Originally
developed by Catholic theologians and philosophers, particularly St. Augustine in the 4
century and Thomas Aquinas in the 13" century, and reaffirmed and applied to
contemporary warfare by the U.S. Catholic Bishops in 1983, just war philosophy is no
longer only a Catholic doctrine, for it has become the central Western framework for
moral analysis of war throughout the West.'

The underlying assumption of just war philosophy is that human nature being
what it is, together with the absence of world government, there is almost no prospect of
eliminating warfare between states. That being the case, just war philosophy at least
provides a moral framework that can limit and constrain the inevitable devastation of
war. Cynics think that states pay no attention to just war constraints, but this belief is
actually a naive reductionism: nations going to war invariably wish to convince both
themselves and others that they had no other choice, that their intentions are just, and that
they are fighting the war in as just a manner as possible.

Because that is so, just war morality—or similar variations of it—has in fact had a
major effect on warfare: in its absence, there would be many more wars and they would
be even more devastating than they have been. Should this be doubted, consider how
unimaginable it is that the United States would invade and subjugate Canada—perhaps to
seize its large oil fields—no matter how easily it could do so.

The central moral principles of just war philosophy are jus ad bellum—the justice
of going to war—and jus in bello, or just methods in fighting the war. Within that overall
framework, just war morality requires that a number of constraints must be accepted. The
most important are that states must have a just cause for going to war, that war must be a
last resort, and that even if those two moral criteria are met, the war must have a high
probability of success in attaining the just cause—sufficiently high, that is, to offset the
inevitable devastation of war.

Further, even if all the jus ad bellum criteria—or constraints—are met, a state
must not resort to morally unacceptable methods. The three major constraints within jus
in bello are proportionality, meaning that there are limits to the amount of force that is



morally allowable, even for a just cause; distinction, meaning that every effort must be
made to distinguish between soldiers and civilians; and noncombatant immunity, meaning
that there may never be deliberate attacks on civilians—especially, but not limited to,
women and children.

The Israeli attack on Gaza violated every one of these just war criteria: it was, one
might say, an almost perfect moral failure.

Just Cause and the Israeli Attack

Begin with just cause: did Israel have a moral right to go to war against Hamas in
order to end its rocket attacks aimed at the Israeli population? The standard argument of
those who believe that Israel was merely exercising its right of self-defense is that in
2005 Israel ended its occupation of Gaza, allowing the Gazans to peacefully govern
themselves and develop their economy, only to be met with continued terrorist attacks
whose purpose was to destroy the state of Israel and restore all of Palestine to Islamic
rule.

No part of this argument can withstand serious analysis. First, it is widely
understood in Israel that the main purpose of Ariel Sharon’s withdrawal of the Jewish
settlements in Gaza in 2005 was to ease the overall burden of the occupation on Israel
rather than on the Palestinians and to allow Israel to consolidate its occupation of the
West Bank and East Jerusalem: the West Bank because it is far larger than Gaza and
contains much better agricultural land as well as invaluable water aquifers, and East
Jerusalem because of its religious and symbolic importance.’

In any case, there was no true end to the Israeli occupation even of Gaza, for
Israeli forces retained control over Gaza’s borders, coastline, and airspace and refused to
allow Gaza a functioning airport, seaport, or a commercial crossing on its border with
Egypt; consequently, Israel continued to wield overwhelming power over Gaza’s
economy and external trade. Beyond that, Israel continued to control Gaza’s
telecommunications, water, and electricity networks. Finally, it reserved its “right” to
launch incursions at will—which, of course, it has done.

As a 2004 Human Rights Watch report put it, “The removal of settlers and most
military forces will not end Israel’s control over Gaza—Israel plans to reconfigure its
occupation of the territory, but it will remain an occupying power.... Whether the Israeli
army is inside or redeployed around its periphery and restricting entrance and exit, it
remains in control.” Similarly, in March 2005, B’tselem released a report—entitled “One
Big Prison”—on the continuation of Israeli repression in Gaza after the “withdrawal.”*
Indeed, it is even becoming increasingly common for the occupation to be described as
“apartheid”—or even worse than apartheid.’

Moreover, even if Israel had genuinely withdrawn from Gaza and also ended all
its other means of repression of its people, that hardly would have met the need and the
right of the Palestinians as a whole for a viable independent state of their own. The
Palestinians living in Gaza are not a separate nation from those living in the West Bank
and East Jerusalem; to believe otherwise is the equivalent of believing that if in the 1770s



the British had withdrawn from New Jersey but continued to occupy New York, the
residents of New Jersey would no longer have the right to take up arms in support of
American independence.

Finally, to say only that Israel remains an occupying power is not sufficient, for
occupations can be enforced with varying degrees of severity. Israel’s occupation, before
and since its 2005 “withdrawal,” is so extensive and repressive that it amounts to
collective punishment of the entire Gazan population, the clear purpose of which is to
intimidate them and induce them to turn away not only from Hamas terrorism, but from
all forms of resistance—including nonviolence.’

There certainly is a strong case that the Palestinians should have eschewed all
forms of violence, including non-terrorist armed resistance, as I shall discuss later. That
said, however, it is also important to note that Israel has also regularly repressed
nonviolent protest. The point is so important that it merits a full quotation from Meron
Benvenisti, the columnist, writer, and former Deputy Mayor of Jerusalem:

“The fear that nonviolent protest will take root among the Palestinians has
accompanied the conflict for many years, and the response of the Israeli authorities to
nonviolent protest has been no less severe than their reaction to violent acts.... The way
to prevent the spread of nonviolent resistance is to threaten that it will be met with a
violent response, including the use of firearms, in the hope that the threat will be taken
seriously, serve as a deterrent and preclude the need to follow through and actually use
such means. And indeed, until now the deterrence has worked: the Palestinian population
is showing little willingness to adopt a strategy of nonviolent resistance. This may be
because such a path is incompatible with its nature, or because the Israelis have managed
to persuade the Palestinians that they have no inhibitions when it comes to using force,
even gunfire, against unarmed protesters, and that they make no distinction between
violent and nonviolent demonstrations.” ’

Or, as Yitzhak Laor, the Israeli poet, author, and political columnist more
succinctly put it: “We control the roads, and the checkpoints and the borders. We control
their electricity, their water their milk, their oil, their gasoline.... If they launch a missile,
we destroy families, neighborhoods, streets, towns... If they protest peacefully, we fire
tear gas at them.”

Israeli Repression

Consider the extent of Israeli repression, as it has been described by international
human rights organizations, including in many reports by Amnesty International, Human
Rights Watch, the Red Cross, Physicians for Human Rights, CARE, Oxfam, and a
number of UN agencies; by Western media, including even the New York Times (which
typically downplays Israeli repression); and above all by Israeli human rights
organizations, academics, journalists and newspapers, especially but not limited to
Haaretz.



*The Killings. According to studies by the UN and Israeli as well as international
human rights organizations, from 2005 through the end of 2008, Israel killed over 1200
Palestinians, up to half of them civilians and as many as a quarter of them children.’
During the recent rampage in Gaza, Israel killed more than 1300 Palestinians—two-thirds
of them civilians by the Israeli army’s own analysis,'® and over 5000 were wounded, 40
percent of them children and women."!

*Torture. According to Israeli human rights activists and organizations, Israeli
intelligence organizations continue to torture Palestinian prisoners (though substantially
less often than in the past), despite court rulings that supposedly limited coercive
interrogations to cases of “ticking bombs,” or imminent terrorist attacks. Although
hundreds of complaints were lodged with the Israeli Attorney General, none of them
resulted in judicial action.'?

*Economic warfare. In carrying out what is widely termed the siege of Gaza since
2006, Israel has radically cut Gazan trade and commerce with the outside world; has
bombed and shelled Gaza’s roads, bridges, factories, farms, and olive orchards; and has
destroyed most of its electrical generating system as well as severely limited its
importation of electricity from Israel. In early November 2008 Israel drastically
intensified the siege, as it “sealed all crossing points into Gaza, vastly reducing and at
time denying food supplies, medicines, fuel, cooking gas, and parts for water and
sanitation systems.”"

Consequently, even before the latest attacks the economy of Gaza was on the
verge of collapse, unemployment ranged from 45-60%, 80% of Gazans were estimated to
be below international poverty lines (according to a number of studies, among the worst
such figures in the world), and malnutrition was rampant, even if outright starvation has
been averted by a small stream of Israeli food supplies and extensive outside assistance."

One can only imagine how much worse this already intolerable situation has become in
the aftermath of the recent attacks, in which roads, bridges, factories, agricultural lands
and the electrical system were again destroyed or badly damaged. Further, about 4,000

homes were destroyed, 21,000 damaged, and 100,000 people left homeless."

*Destruction of Palestinian government. In the attack on Gaza the Israeli forces
repeated their extensive 2002 attacks on the governing institutions of Yassir Arafat’s
Palestinian Authority in the West Bank:'® the Gazan parliament, the main government
ministries, Hamas offices, the central prison, and nearly all police stations were “reduced
to rubble.”"”

*Destruction of public and private health systems. Throughout the occupation but
especially in the last seven years, the Israeli economic siege and a number of direct
military attacks have created an ongoing crisis in public health and medical care in Gaza.
By 2006, health services and rural clinics were closing down, and “government hospitals
were barely operating;”'® in 2007, according to the editor of the prestigious British
medical journal Lancet, Gazan health systems were beginning to rapidly disintegrate."



In the recent attack on Gaza, as in a number of earlier attacks in the occupied
territories, Israel struck hospitals, ambulances and medical personnel; prevented Red
Cross and other emergency responders from providing medical care to the wounded and
dying; and cut off supplies of desperately-needed medicines and medical equipment.?
Moreover, the attacks on the Gazan electrical system, together with the ban on spare parts
for generators, made it impossible for hospitals, already overburdened by the thousands
of injured, to properly function. And, of course, the severe shortages of electrical power
resulted in greater damage to the sewage system, food production and distribution
systems, and even of supplies of drinking water.

*Destruction of Palestinian Education. Both in the West Bank earlier and in the
recent Gazan attacks, Israel has deliberately attacked many Palestinian schools and
universities, and in other ways made normal education impossible. Indeed, even before
the recent attacks, one UN study concluded that the combined effects of previous attacks
as well as the widespread malnutrition and other direct and indirect consequences of
Israeli repression had resulted in “the collapse of the education system in Gaza... [and
even] failure rates of up to 90 percent in basic literacy and numeracy.”'

*Psychological Damage. Although not so easily quantifiable, a number of
Palestinian psychologists as well as outside mental health professionals have pointed to
the obvious mental health consequences of years of death, destruction, suffering, and the
various forms of daily Israeli humiliation of the Palestinian people.

For all of these reasons, the Israeli attack on Gaza cannot be considered a
legitimate act of self-defense, for its true purpose, as Henry Siegman has put it, was “to
protect its right to continue the strangulation of Gaza’s population.”

Last Resort

Nonetheless, for the sake of analysis let us suppose that Israel really had
withdrawn from Gaza and ended its various forms of repression. Even if that had been the
case, Israel would still not have had the moral right to launch such a massive attack on
Gaza unless it also had met the last resort criterion.

The last resort principle requires that every reasonable effort to seek a political
solution must be tried before it can be concluded that only by going to war can a just—
and urgent—cause be attained. Israel also failed this test, for it made no attempt at
negotiations before attacking Gaza, despite a number of indications that Hamas was
becoming increasingly amenable to a reasonable political settlement.

If so, Hamas would be following in the footsteps of Arafat’s PLO, as well as of
many other radical movements that became much more moderate when they had
countries to run.” Beginning in the 1980s, Arafat and the PLO gradually but steadily
moved away from its early ideological and uncompromising rejection of the existence of
Israel and effectively abandoned its dream of creating a Palestine state in all the historic



land of Palestine. Today, no one doubts that the goal of the PLO and Mahmoud Abbas,
Arafat’s successor and the West Bank president, is limited to the creation of a small state
in the 22-23% that remained of Palestine after the 1948 war, living in coexistence with its
far more powerful Jewish neighbor.

Granted, there are no guarantees that Hamas will duplicate the evolution of the
PLO, for it has remained committed—at least verbally—to its anti-Semitic founding
ideology and 1988 charter, which explicitly states that it is a religious obligation to
eliminate Israel and the Jews from the Islamic holy land. However, it is clear that there
are internal divisions within the organization—particularly between the relatively more
moderate Hamas officials in Gaza, led by Ismail Haniyeh, and Hamas officials in exile,
led by Khaled Meshal—over the extent to which this ideology must give way to practical
realities.

In recent years there have been many indications that Hamas is moving towards a
pragmatic, if reluctant, acceptance of the realities of Israeli power, and prior to the Israeli
attack there was reason to believe that it was becoming increasingly amenable to a
reasonable political settlement. The only way to have explored and tested these
indications was to have entered into direct discussions with Hamas. Far from doing so,
not only has Israel refused such discussions but it continues its assassinations that have
killed most of the founders and leaders of Hamas and its main activists.”*

A Political Settlement with Hamas?

By 2006 there were a number of indications of emerging Hamas flexibility, even
including the hardliners. In January 2006 Hamas published its official platform for the
upcoming Palestinian elections; it included no language calling for the destruction of
Israel and the creation of an Islamic state in all of Palestine. To be sure, the apparent
change in Hamas’s position was ambiguous, for it continued to proclaim that it did not
reject any means, “including armed resistance,” in order to “end the occupation... and
establish a state whose capital is Jerusalem.”

As Israeli analysts noted, the Hamas platform did not specify whether such a state
would be limited to the West Bank and Gaza and did not clarify whether “the
occupation” to be ended referred only to the post-1967 Israeli expansion or to the entire
Jewish state.”> Even so, the very ambiguity greatly differed from earlier Hamas
extremism and even suggested that the operational, if not the ideological, goals of Hamas
now might not substantially differ from those of Abbas and other Palestinian moderates.

Moreover, the Hamas leaders were surely aware that they won the 2006
parliamentary elections in Gaza not because of their ideology but despite it: as Henry
Siegman and others have pointed out, post-election polls showed that 73% of the Gazan
population said they favored a peace deal with Israel and a two-state solution, and only
1% said Hamas’s priority should be to implement Islamic law in Palestine.*® As nearly all
observers agreed, Hamas won because the Palestinians were tired of Fatah’s
incompetence and corruption, and Hamas promised a clean and efficient government.



It has now been revealed that soon after the elections Haniyeh, the new Gazan
prime minister, sent a written message to George Bush, offering a truce for many years in
exchange for a compromise political settlement; the Bush administration did not reply to
this and additional overtures.”” At about the same time, Hamas secretly conveyed a
message to the Israeli government that it “would pledge not to carry out any violent
actions against Israel and would even prevent other Palestinian organizations from doing
s0,” pggvided Israel stopped its assassinations and military attacks in Gaza and the West
Bank.

Soon after that, Hamas began to go public with its new position. For example, in
May 2006 Haniyeh told Haaretz that the Hamas government would agree to agree to a
long-term truce with Israel if it withdrew to the 1967 lines, and a few months later he told
an American scholar that “We have no problem with a sovereign Palestinian state over all
of our lands within the 1967 borders, living in calm.””

Perhaps even more important was a May 2006 joint statement of senior Hamas
and Fatah members who were imprisoned in Israel, for the prestigious “Prisoner’s
Declaration” went much further than the earlier Hamas overtures: abandoning the
previous ambiguities, it called for the establishment of a Palestinian state “in all the lands
occupied in 1967, and reserved the use of armed resistance only in those territories.”® In
yet another significant indication that Hamas was moving towards the moderate position
of Abbas’s Palestinian Authority government in the West Bank, in March 2007 Hamas
and the PA formed a national unity government to negotiate with Israel; Hamas officials
stated at the time that they agreed that Abbas should play the leading role in any
negotiations.”!

Israel and its U.S. ally ignored all these overtures or contemptuously termed them
“tricks;” indeed, it is now known that in the months after the 2006 Hamas electoral
victory in Gaza, the Bush administration sought to foment a Fatah coup against Hamas.*>
The coup attempt not only failed, but was undoubtedly instrumental in Hamas’ decision
to seize total control of Gaza in June 2007. Nonetheless, throughout 2008 Hamas’
political position continued to evolve, including that of its hardliners; by early 2007 there
were indications of a shift in Khaled Meshal’s position and in April 2008 he publicly
announced his support of a ten-year truce if Isracl withdrew to the 1967 borders.*

It is undeniable that the Hamas position still contains many ambiguities and
inconsistencies. First, it calls only for a truce rather than a permanent settlement—but at
various times Hamas officials have suggested that the truce “will be renewed
automatically” and extended indefinitely.** Second, sometimes Hamas officials say that
they accept Israel as a “fact” but will “never recognize its legitimacy,” but on other
occasions they strongly imply that their formal position has no practical importance and
could eventually change.”> One day a Hamas official sounds particularly conciliatory and
the next day other officials back away. Sometimes Hamas stresses its commitment to the
return of all Palestinian refugees to Israel, perhaps the most difficult obstacle to a
permanent settlement, but at other times it downplays the issue. And so on.



Yet, the general direction is clear and in historic terms the evolution has been
rapid, as indeed has been acknowledged by some former high-level Israeli government
officials. For example, in late 2006 Yossi Alpher, a former deputy head of the Mossad
and a pillar of the Israeli establishment, wrote: “Hamas’ conditions for a long-term hudna
or ceasefire... are almost too good to be true. Refugees and right of return and Jerusalem
can wait for some other process; Hamas will suffice with the 1967 borders, more or less,
and in return will guarantee peace and quiet for ten, 25 or 30 years of good neighborly
relations and confidence-building.”*

Ephraim Halevy, the former head of Mossad, does not even qualify his
observations as “almost too good to be true,” for he states that Hamas militants “have
recognized... [their] ideological goal is not attainable and will not be in the foreseeable
future.” Instead, “they are ready and willing to see the establishment of a Palestinian state
in the temporary borders of 1967.” Halevy concludes, dryly, that “Israel, for reasons of
its own, d3id not want to turn the ceasefire into the start of a diplomatic process with
Hamas.”

A number of factors account for this evolution, including the realities of
governing, especially when most Gazans continue to favor an end to the conflict and a
two-state solution; the fact that most Arab governments today—particularly Egypt, Saudi
Arabia, Jordan and probably Syria, the most important of the Arab states—>" also support
a compromise settlement solution and fear Islamic fundamentalism, the economic
sanctions imposed by Israel, the U.S., and a number of European states after the 2007
Hamas takeover of Gaza; and, no doubt, the unending Israeli assassinations and other
military pressures and attacks.

For these reasons, many Israeli analysts today—including not only Ephraim
Halevy but also Ami Ayalon, former head of Shin Bet—now argue that the evolution is
meaningful, that Hamas is not al-Qaeda but is becoming a movement fighting for limited
national goals rather than uncompromising religious ones, and that Israel, for both moral
and national interest reasons, must engage it.

In the final analysis, the key point is that the only way to resolve the ambiguities
is through negotiations with Hamas as well as the PA; no serious peace proposal requires
Israel to withdraw from the occupied territories unless and until a reasonable and
enforceable political settlement is reached. That the Israeli government has refused to
take this obvious path of exploring Hamas’ true intentions strongly suggests that it is
Israel at least as much as Hamas that is unwilling or (for domestic reasons) unable to
accept a genuine two-state solution.

A Ceasefire.

Even if a political settlement—for whatever reason—is presently out of reach,
Israel could have come closer to meeting the principle that force is justified only as a last
resort had it not ignored a number of Hamas ceasefire proposals as well as complied, in
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good faith, with several ceasefires that were either negotiated or unilaterally proclaimed
by Hamas. Thus, contrary to the widespread view in Israel and the U.S. that it was
unprovoked Hamas rocket attacks that gave Israel no choice but to attack Gaza, the
chronological evidence clearly establishes that it is Israel that has been primarily
responsible for the continuation of the violence.

*According to ex-Mossad Ephraim Halevy, in 1997 King Hussein of Jordan
conveyed to Israel an offer from Khaled Meshal, then the chief Hamas leader, to reach an
understanding on a ceasefire to last 30 years. Israel not only ignored the offer, but a few
days later, Isracli operatives tried to assassinate Meshal in Jordan.*

* According to Matti Steinberg, former head advisor on Palestinian affairs to the
Shin Bet, Hamas refrained from attacking civilians inside Israel until Baruch Goldstein’s
February 1994 murder of twenty-nine Palestinians in a Hebron mosque. When Israeli
prime minister Yitzhak Rabin, fearing “civil war,” refused to withdraw the settlers from
Hebron in the aftermath of the massacre, Hamas retaliated with suicide bombings in
Israel; its subsequent turn towards terrorism, Steinberg says, “stemmed directly from the
Goldstein massacre.”*’

*Sporadic terrorist attacks on Israel in the ensuing years typically followed Israeli
undercover operations that killed Hamas or other militants, and often civilian bystanders
as well. Beginning in February 2005, Hamas unilaterally declared a ceasefire; while
Israel then temporarily suspended its assassinations in Gaza, it continued to target Islamic
Jihad activists inside the West Bank, who then retaliated with rocket attacks.

*It was Israel rather than Hamas or even Islamic Jihad that violated the de facto
truce that followed in the first months after the Israeli withdrawal of its Gaza settlements
in August-September 2005. As one Israeli columnist wrote: “We are told that we have
withdrawn from Gaza and for some reason they are still shooting. Immediately after the
withdrawal, quiet was in fact maintained... Quassams were not fired and the truce was
honored. But then Israel said that... in the West Bank it would continue to pursue Islamic
Jihad activists. The IDF embarked on extensive assassination operations in the West
Bank, and then the Jihad in Gaza declared it would not abandon its people there and
would retaliate.... the firing on Sderot was renewed. .. and the IDF responded with
assassinations in Gaza.”"'

*In January 2006 Israel assassinated a senior Hamas leader; however, Hamas did
not retaliate and continued to press for a far-ranging, longterm ceasefire, during which it
would not only take no violent actions against Israel but would prevent other Palestinian
militants from doing so; Islamic Jihad then stated that it would refrain from suicide or
rocket attacks if Israel ended its attacks.*? During the next ten months there were no
Hamas rocket attacks and very few from Islamic Jihad, apparently as a result of the
stringent Hamas restrictions.

*Nonetheless, Israel continued its undercover assassinations in the West Bank.
According to the Israeli human rights organizations B’tselem and Physicians for Human
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Rights, throughout 2006 but mostly after a Hamas abduction of an Israeli soldier, Israeli
raids killed 660 Palestinians, most of them unarmed noncombatants, and up to a third of
them minors.” In November 2006 following an Israeli artillery attack in which a shell
struck several homes, killing 19 people, most of them women and children, Hamas
retaliated with an attempted suicide bombing in Israel, its first such attack in nearly two
years.** Following that attack, however, in the next year there were few attacks inside
Israel, whether by Hamas or Islamic Jihad.

* According to official Israeli records, seven Israeli civilians were killed in 2007.%
Nonetheless, throughout 2007 Israel stepped up its assassination and other attacks on
militants in Gaza as well as the West Bank, using indiscriminate methods that resulted in
the killing of 373 Palestinians, 125 of them noncombatants, of which 53 were minors.*
An independent investigation by Haaretz concluded that in 2007 and 2008, Israel killed
816 Palestinians in Gaza alone, 360 of which were civilians and 152 of them minors.?’

*In January 2008 Israel closed the border crossing points, drastically reducing
supplies of fuel, electricity, and other crucial goods into Gaza and stepped up its attacks,
killing 35 Palestinians. Hamas then resumed firing rockets into Israel. A New York Times
correspondent quoted Yair Lapid, a leading Israeli journalist for Israel’s mass circulation
newspaper, Yediot Aharaonot: “The objective of the operation in Gaza is to prevent the
Quassam fire.... but [it] is causing the Qassams to be fired. The Quassam fire will, in
turn, bring about the next operation in Gaza....”*

*Just as Lapid had predicted, in early February 2008, after warning that continued
Israeli attacks would force it to respond, a Hamas suicide bomber killed an Israeli civilian
in Dimona; Israel then assassinated five Hamas members in Gaza. That led Hamas to fire
Qassam rockets, killing one civilian in Sderot, which in turn was followed by an Israeli
raid that killed 20 Palestinians, including 6 children.*” Subsequent additional Israeli raids
into crowded refugee camps in Gaza killed 130 Palestinians, over half of them civilians,
including many women and children.”

A Haaretz military correspondent explained the retaliatory rocket attacks against
Israel: “Hamas has been trying for some time to create a balance of deterrence with
Israel... For every large-scale strike on its people, it has responded in recent months with
massive rocket barrages. The organization especially wants to see targeted assassinations
taken out of the equation.”"

*In April 2008 Meshal stated that Hamas was ready to stop attacking civilians if
Israel did the same,52 and in mid-June a new truce went into effect. According to Hamas,
the ceasefire included an understanding that Israel would open the crossing points and
ease its economic sanctions and blockade; for awhile, Israel allowed a minor increase of
goods into Gaza, but far less than Hamas had expected’>—or, more to point, far from
sufficient to truly lift the economic siege. Islamic Jihad also said it would abide by the
truce, provided Israel refrained from military actions against its militants in the West
Bank.>* However, Israel continued its actions, leading to several Islamic Jihad attacks,
although they inflicted few casualties.
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*Despite the new tensions, Hamas continued to crack down on the Islamic Jihad
attacks. A Haaretz correspondent wrote that “Hamas leaders have spoken out
“vehemently and unequivocally against the rocket fire... [and] have even threatened
those who violate the lull with arrest.””” Similarly, Ethan Bronner, the New York Times
correspondent in Israel, later wrote that Hamas officials had said that “their job was to
stop the rocket attacks on Israel not only from its own armed groups but also from others
based in Gaza;” Bronner then commented that Hamas “imposed its will and even
imprisoned some of those who were firing rockets,” in a “largely successful” effort to
halt all attacks.

* In September and October of 2008, only two rockets fell on Israel, neither one
from Hamas.”” Nonetheless, Israel greatly tightened its siege of Gaza, especially over
food supplies, medicines, fuel, and repair parts for water and sewage systems, and
continued its killings of militants as well as many civilian bystanders. On November 14,
following Israeli attacks that killed 11 militants, Hamas fired rockets into southern Israel
and announced it would no longer abide by the latest ceasefire agreement when it expired
in December, but would be prepared to negotiate a new one if Israel agreed to stop its
attacks and ease its siege.’®

*According to Israeli newspapers, on December 23 2008, just a few days before
the Israeli attack, the head of Shin Bet (Yuval Diskin) told the Israeli cabinet that Hamas
wanted to continue the truce if Israel accepted a ceasefire and ended its blockade.”
Jimmy Carter later verified the Hamas position; in February 2009 Carter told Akiva
Eldar: “I have met twice with Hamas leaders during this past year and both times the only
thing that they demanded [was] that there be no more attacks by either side, and that the
crossings be opened so that at least a moderate amount of food and water and medicine
and fuel be permitted to come in to the people in Gaza.”®

*Israel refused these terms; even so, no Israelis were killed until after the full-
scale Israeli attack on Gaza that began on December 27, 2008. In an early January blog,
Augustus Norton and Sara Roy wrote: “Lost in most of the coverage is the fact that the
Israel-Hamas truce was working—a fact fully acknowledged in a recent intelligence
report released by Israel’s Ministry of Foreign Affairs (MFA). According to that report,
‘Hamas was careful to maintain the ceasefire.” Furthermore, ‘the lull was sporadically
violated by rocket and mortar shell fire carried out by rogue terrorist organizations in
some instances in defiance of Hamas.”®'

In short, Israel has had many opportunities to bring about a negotiated end to
missile or other terrorist attacks from Gaza, if that had been its true goal. However,
because its underlying purpose is to destroy all resistance to its continued occupation of
the West Bank and external control over Gaza, using both economic siege and military
force as its weapons, Israel has repeatedly provoked Palestinian terrorism.

13



Probability of Success

Just war philosophy prohibits the use of force, even in a just cause, unless the
probability of success is sufficiently high as to offset the destructiveness of war. Israel’s
attack also failed this principle.

Even if Israel’s purpose had been only to end terrorist attacks, the war was
unlikely to achieve that purpose so long as Israel continued its occupation policies and
various forms of oppression in the Palestinian territories, for it was clear that Hamas (let
alone Islamic Jihad) would not indefinitely refrain from resisting or retaliating with
whatever weapons they had at their disposal. That Israel would not be able to destroy
Hamas’s military capabilities nor its will to use them was predicted in advance by a
number of Israeli analysts, including the Shin Bet;** and the predictions are already
coming true: only a relatively small number of Hamas fighters were killed during the
war, occasional rockets or mortars are again falling on Israel, the tunnels are being
rapidly reb6131ilt, and it is almost certain that Hamas will try to resume its arms smuggling
into Gaza.

The Israeli attack also failed to attain its deeper purpose, the destruction of
Hamas or at least the undermining of its support among the Gazan population. Postwar
polls showed that 47% of the Palestinian population think that Hamas won the war (10%
think Israel did),** and a number of Israeli as well as U.S. news reports have pointed to
indications that the hatred engendered by the devastation of Gaza has led to more
Palestinian popular support for Hamas rather than less; Israel’s “three-year-old effort to
topple Hamas has failed,” concluded two Haaretz columnists.® Indeed, the history of
previous Israeli attacks against Arab populations intended to undermine their support for
militant movements had already demonstrated the futility, let alone the immorality, of
such behavior: the rise of Hezbollah was the direct consequence of the massive 1982
Israeli invasion of Lebanon, and Hamas was created after Israel repressed the first
Palestinian uprising in 1987.

Even more importantly, it was perfectly predictable that the devastating attack on
Gaza would greatly intensify the hatred of Israel in the Arab world as a whole and
undermine the moderate Arab governments that support a compromise peace
settlement—already Turkey, long Israel’s most important ally in the Arab world, is
angrily changing its stance, King Hussein of Jordan is distancing himself, and Mubarak
in Egypt is under severe domestic pressures because of his continued cooperation with
Israel. Moreover, Israeli-Egyptian relations have been further strained by Israel’s
response to Egypt’s efforts to mediate between Israel and Hamas since the end of the
attack on Gaza: General Amos Gilad, the Israeli Defense Ministry’s liaison in talks with
the Egyptians, is quoted as saying: “I don’t understand what it is that they [the Israeli
government] are trying to do... To insult the Egyptians? We’ve already insulted them.
It’s madness. It’s simply madness. Egypt has remained almost our last ally here.” %

In light of Israel’s deteriorating relations with the Islamic world as a whole, even
if Israel had destroyed Hamas the Arab battle against Israel almost certainly would have
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been transferred from inside Palestine to Arab militant groups or even states that are
beyond the effective reach of the Jewish state. Thus, in the absence of a settlement
acceptable to the Palestinians, including Hamas, sooner or later there are likely to be far
greater terrorist attacks on Israeli cities, whether from inside or outside Palestine

In short, if its long-term security is—or, at least, ought to be—Israel’s true
purpose, the attack could not have been a greater failure: “One more victory like this,”
said ancient Greece’s King Pyrrhus after his armies defeated the Romans in a particularly
bloody war, “and we are ruined.”

Jus in Bello, or Just Conduct of War

Just wars must not only have a just purpose and meet the other conditions or
constraints already discussed, but also must be fought justly. Within jus in bello there are
three guiding principles: proportionality, discrimination, and noncombatant immunity.

Proportionality

The proportionality principle, or constraint, requires that even in a just war, the
military measures that are employed must in some sense be proportional to what is at
stake. The application of this criterion in many cases is difficult, ambiguous, and a matter
of judgment over which reasonable people may disagree.

However, the Israeli attack on Gaza is not one of the difficult cases. As already
noted, even the liberal commentators who accept the idea that Israel was only defending
itself believe that its methods were disproportional: indeed, even some conservative or
“pro-Israeli” observers have admitted to some unease about the nature of the attack. The
sheer scale of the Israeli attacks on Gaza makes that an easy judgment to reach.

Even before the attacks, Israeli civilian casualties dropped dramatically, from
about 680 from 2001 through 2005, 17 in 2006, and 7 in 2007; over 1200 Palestinians
were killed by Israeli forces from 2005 until just before the Israeli attack of December 27,
2008.°7 As noted earlier, in the recent attack itself the Israelis killed over 1300
Palestinians and inflicted vast economic and property damage. The Israelis suffered
almost no property damage and lost three civilians and ten soldiers (several of them by
“friendly fire”).

To be sure, the proportionality principle obviously does not require that each
side—that is, the aggressor and its victim—must suffer roughly the same number of
casualties. Let us suppose that Israel had truly been the victim, that its response had met
the just war criteria, and that they were responding in self-defense to unprovoked armed
attacks. Suppose further that the Palestinian civilian casualties were an unavoidable and
unintended consequence of Israeli attacks on genuine military targets and that the Israelis
had been willing to accept some casualties of their own in order to reduce the harm to the
Palestinians. As I have argued, none of these conditions were met, but if they had been it
is not likely that many objective observers would have argued that the Israelis had
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violated the principle of proportionality—even, indeed, if they had inflicted somewhat
more civilian casualties than they had suffered.

Distinction

The principle of distinction is seemingly more straightforward: soldiers are
morally required to make every effort to distinguish military from civilian targets.
Nonetheless, as with the principle of proportionality, judgment and the rule of reason are
required, and there may be close cases, especially when a justified use of force results in
“collateral damage,” meaning unintentional but foreseeable harm to noncombatants. In
certain circumstances some level of collateral damage may be morally defensible, but
only if three conditions are met: the military value of the target must be high, the harm to
civilians and their infrastructures must be relatively low, and the attacking military forces
must be willing to accept casualties of their own in order to keep that collateral damage
as low as possible.

The Israeli attack grossly violated all three of those conditions. Indeed, it was
about as clear a case of violation of both the proportionality and distinction principles as
can be imagined, for the Israelis hardly bothered to claim that the Palestinian civilian
casualties were only collateral damage. Rather, they openly admitted—even bragged—
that they paid no attention to either proportionality or discrimination.

Several months before the war a leading Israeli general told the Haaretz military
correspondent that in the next war the army was planning to violate both the
proportionality and distinction rules: “We will wield disproportionate power against
every village from which shots are fired on Israel, and cause immense damage and
destruction... efforts to hurt [rocket] launch capabilities are secondary.”®® Michael Sfard,
one of Israel’s leading human rights lawyers, commented: “In two short sentences, one of
the Israel Defense Force’s senior commanders stated his intention to violate the two
central tenets of the international laws of war: the principle of distinction and the
proportionality principle.”®

And that is how Israel fought the war—by its own admission. Said one officer:
“We are very violent. We are not shying away from any method of preventing casualties
among our troops.” " An Israeli general confirmed this, telling Israeli journalists that the
military strategy was to utilize tremendous firepower in order to protect the ground forces
during the fighting in built-up areas and acknowledging that this was causing a great deal
of damage to civilians and their infrastructure: “It will take many years in order to restore
this.... When we suspect that a fighter is hiding in a house, we shoot it with a missile and
then with two tank shells, and then a bulldozer hits the wall. It causes damage but it
prevents to the loss of life among soldiers.””' Note the double violation of the
discrimination principle: mere suspicion is sufficient to destroy homes containing
civilians, including women and children—and even if only a single fighter is the object of
that suspicion.
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In two remarkable commentaries, the Haaretz military analyst Reuven Pedatzur
bluntly stated what he thought about the way Israel fought the war: “It appears the senior
command decided to shock the Palestinians by killing as many people connected to
Hamas as possible. The assumption was, apparently, that killing several hundred people
would make the Hamas leaders surrender or plead for a cease-fire. This is one of the
reasons the air attack was carried out as a surprise. The IDF, which planned to attack
buildings and sites populated by hundreds of people, did not warn them in advance to
leave, but intended to kill a great many of them, and succeeded.””?

In a subsequent column, Pedatzur argued that the Israeli attack did not even
constitute a “war:” “The Hamas fighters did not even try to stop the IDF soldiers who
entered the Strip, opting to withdraw without a fight. This is not war. It is not even a real
battle. At the start of the ground offensive, senior command decided to avoid endangering
the lives of soldiers, even at the price of seriously harming the civilian population. This
why the IDF made use of massive force.” Pedatzur also explains why Israeli military
casualties were so low, noting that the Israeli forces did not even have to assault homes
which might or might not have contained Hamas fighters: “As a brigade commander
explained, if there is any concern that a house is booby-trapped, even if it is filled with
civilians, it should be targeted and hit, to ensure that it is not mined—only then should it
be approached.””

Finally, it bears repeating that if you don’t have a just cause, you are not morally
allowed to attack even the other side’s soldiers, let alone its civilians.

Noncombant Immunity and the Israeli Way of War

The last jus ad bellum principle is noncombatant immunity, and it is even stronger
than the principles of proportionality and discrimination, for it categorically prohibits
deliberate attacks on civilians, regardless of circumstances. Israel has repeatedly violated
this rule throughout its history—so much so that it can be said that systematically
attacking crucial civilian infrastructures, and often civilians directly, can be said to be the
Israeli way of war.

Thanks to the work of Israeli, Palestinian, and independent historians, there is no
serious doubt that during the 1947-1948 war of independence, Israeli forces sometimes
deliberately attacked civilians in order to drive many if not most Arabs out of the areas
claimed by Israel. That is what created the refugee issue that still plagues the conflict:
most of the estimated 700,000 Palestinians who fled into neighboring Arab countries did
not do so “voluntarily,” (as the Israeli mythology has it), but either because they were
driven out or fled in understandable fear that they would be killed if they didn’t.”*

Throughout its history since statehood, Israel has repeatedly and deliberately
attacked Arab civilians—that is, not just Palestinian civilians—either directly or by
destroying their homes, their businesses, their fields and orchards, their electric systems,
and their transportation systems. The purpose of these deliberate attacks has been to
intimidate the civilian population, or to punish them for their supposed or actual support
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of Israel’s enemies, and especially to induce them to turn against their own governments
or internal militant organizations.

In addition to the numerous attacks on the Palestinians, the most obvious
examples of Israel’s war on other Arabs were the attacks (typically led by Ariel Sharon)
on Jordanian villages in the 1950s; the use of massive airpower against Egyptian cities
during the 1970-73 aptly-termed “War of Attrition;” and a number of attacks against
Lebanon in the 1970s, 1982, 1996, and 2006. In the 1982 attack at least 10,000 civilians
were killed. In 2006, an estimated 1200 Lebanese civilians were killed, almost a third of
them children, 4000 were wounded, one million displaced, 130,000 houses were
destroyed, and the country’s electricity network, thousands of small businesses, hundreds
of roads, 300 factories, 80 bridges, and dozens of schools and hospitals were destroyed or
damaged.” All of these cases have been repeatedly documented in great detail,
particularly by Israeli historians and journalists as well as by international and Israeli
human rights organizations. Dozens of citations could be provided, but several will make
the point.

* In 1978 General Mordechai Gur (then Chief of Staff of the Israeli Defense
Forces and later a leading Labor Party politician) was interviewed about the Israeli
methods of warfare; he openly acknowledged what can only be described as Israeli state
terrorism: “I’ve been in the army thirty years. Do you think I don’t know what we’ve
been doing all those years? What did we do the entire length of the Suez Canal? A
million and a half refugees... Since when has the population of South Lebanon been so
sacred? They know very well what the terrorists were doing.... I had four villages in
South Lebanon bombed... [as, he says, was done in Jordan].

The Israeli interviewer then comments: “You maintain that the civilian population
should be punished?”” Gur responds: “And how... I have never doubted it.... For thirty
years... we have been fighting against a population that lives in villages and towns.”"®

Several days after the Gur statements, Ze’ev Schiff, for thirty years Israel’s most
prominent military correspondent, commented: “In South Lebanon we struck the civilian
population consciously, because they deserved it.... The importance of Gur’s remarks is
the admission that the Israeli Army has always struck civilian populations, purposely and
consciously... even when Israeli settlements had not been struck.””’

*In July 2006, after Hezbollah seized two Israeli soldiers, there were several open
threats by Israeli generals of what would be imminently done to Lebanese civilians; for
example: “Senior officers in the IDF say that... if the kidnapped soldiers are not returned
alive and well, the Lebanese civilian infrastructures will regress 20, or even 50 years.””®

*As has already been described, even before the recent attacks on Gaza, Israel had
been enforcing a deliberate policy of collective punishment against the entire Gazan
population. Jessica Montell, the head of B’tselem, Israel’s most important and prestigious
human rights organization, wrote that “the suffering of the [Palestinian] population is not
merely a byproduct of Israel’s attacks on militants. It is an intentional part of Israeli
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policy. The clear intention of the practice is to pressure the Palestinian Authority and the
armed Palestinian organizations by harming the entire civilian population.””

*It is not just Israeli human rights activists or other “leftists” or known critics of
overall Israeli policy who have charged that for a number of years Israel has been
deliberately attacking civilians and their infrastructure in both Gaza and Lebanon. Even
before the recent Israeli attacks, in July 2006 Yossi Alpher, the former high Israeli
intelligence official and no leftist, wrote that “Some of the humanitarian suffering in
Gaza and Lebanon is a deliberate act on Israel’s part... It is intended to generate mass
public pressure on the respective governments to force the Islamic militants to release
three IDF soldiers snatched from Israeli territory and end rocket attacks.”™ After the
invasion, Alpher again denounced “the folly of collectively punishing 1.5 million Gazans
for the sins of Hamas [because].... starving masses of Palestinians is a counter-
productive strategy.”'

Even more remarkably, ten months before the attack, Moshe Arens—a high Likud
official and well-known hardline rightist, a former ambassador to the United States in the
Menahem Begin government, the foreign minister in the Yitzhak Shamir government,
and a three time defense minister in Likud governments since the 1980s—wrote the
following: “The ‘leverage’ theory - which holds that the destruction of enemy
infrastructure and attacks on the enemy’s civilian population will produce pressure on
decision makers to cease their attacks against Israeli civilians -... did not work in
Lebanon, and it certainly does not work in Gaza. Quite the contrary, it only increases the
support that the terrorists receive from the civilian population.... [Such measures are]...
counterproductive, [and are] impermissible by our moral standards.*

In fact, the blistering attacks by Alpher and Arens—even before the far worse
recent Israeli attack—understate the issue. The Israeli attacks on Gaza are not merely
“counterproductive” or even morally “impermissible:” they are war crimes.® Indeed,
since the accepted definition of “terrorism” is the deliberate attack on innocent civilians,
in pursuit of some political purpose, the Israeli attacks on civilians are nothing less than
state terrorism.

Hamas and Just War Philosophy

While Israel failed every just war test in its conflict with Hamas, it doesn’t necessarily
follow that Hamas passed the test. However, that analysis is more uncertain, and
complex. As the central focus of this (already very long) article is on Israeli rather than
Hamas’ behavior, I will provide only a brief overview.

Whether Hamas meets the just cause criteria depends on its true objectives. To the
extent that it is trying to destroy the state of Israel, its cause is obviously unjust. On the
other hand, if its operational or practical goal is—or is becoming—an end to Israel’s
occupation of Palestinian territories and the creation of a Palestinian state in the West
Bank and Gaza (the two-state settlement), its purpose is just. Indeed, some Israelis in
effect have acknowledged this, including no less a figure than Ehud Barak, who in an
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unguarded but highly revealing moment once said that if he were a Palestinian “I would
join a terror organization.”®* Similarly, Nissim Levy, a twenty-year veteran of the Shin
Bet’s intelligence operations in the occupied territories, acknowledged that “If I were in
their situation, I would make our lives bitter. I would not blow up women and children.
But yes, I would fight against the foreign occupier. When you take a person and put him
up against the wall and don’t leave him many options, then what do you want him to do?
.. Do you think that if we were in their situation we wouldn’t have suicide bombers?”"®

Moreover, and again to the extent that Hamas’ practical purpose is to “fight
against the foreign occupier” rather than destroy the occupier’s country, it has a strong
case that it has met the principle of last resort. That Israel either will not or cannot be
induced to end its occupation and repression of the Palestinians by peaceful political
means has been amply demonstrated in the last few years, during which there has been an
ongoing expansion in the West Bank and East Jerusalem of the settlements and the
various “separation barriers,” as well as continued Israeli military actions, assassination
operations, severe curtailment of Palestinian freedom of movement, and an intensified
economic siege. And all of this has occurred during the period in which the West Bank
Palestinian government of Mahmoud Abbas, the most moderate Palestinian leadership in
the long history of the Israeli-Palestinian conflict, and one that has embraced
nonviolence, foreswearing not only terrorism but all forms of armed resistance.*

In short, since the Abbas government has not brought a two-state solution one bit
closer—in fact, has been helpless to prevent the ongoing expansion of Israeli settlements
in East Jerusalem and the West Bank, as well as other continuing manifestations of the
occupation—it is hard to blame Hamas for concluding that no political or nonviolent
strategies can work. Nonetheless, Hamas must still pass the just-means test: and it can’t,
since its attacks that are intended to kill Israeli civilians, whatever their cause, certainly
constitute terrorism, and terrorism is always morally wrong.

That said, not all moral wrongs are equally wrong. Both Israel and Hamas have
deliberately attacked civilians, but state terrorism in which the stronger side kills civilians
in order to maintain a repressive occupation is worse than non-state terrorism by the
weaker side in the service of the just cause of resisting that occupation and repression.
And it is scarcely irrelevant that the Zionist movement used terrorism—indeed,
successfully so—in the service of the just cause of the creation of an independent Jewish
state.

That example suggests a broader argument. In the standard contemporary rhetoric
about terrorism, especially in the U.S. and Israel, it is usually asserted that all terrorism is
equally abhorrent and no moral distinctions can be made. However, this argument is
either hypocritical or mightily forgetful: we always make such distinctions, we just don’t
admit that we do, sometimes even to ourselves. Even aside from Israel’s blindness to its
own history, it is not difficult to find examples in which our condemnation of terrorism
committed in what we believe to be a just cause—or even merely in our “national
interest”—is considerably less vigorous than when it is our enemies that are engaged in
terrorism.
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Consider several examples, the first hypothetical, the others real. Suppose the
resistance in Nazi-occupied France had turned towards rocket attacks or suicide
bombings of German cities in order to force Hitler to withdraw. Such methods would
certainly have been terrorist, but who would wish to argue that Germany would have had
the right—the right of “self-defense”—to even more ruthlessly suppress the resistance,
for example by killing a hundred Frenchmen for every German that was killed? And if it
had, would the most persuasive moral criticism be that its methods were
“disproportionate?”

That aside, there are several actual examples of double standards from recent U.S.
history, even beyond those we apply to Israeli vs. Palestinian terrorism. During the cold
war the U.S. actively supported Latin American terrorist military dictatorships which
routinely tortured and murdered thousands of their own people in the name of
“anticommunism;” more recently we breathed a great sigh of relief when an Algerian
military dictatorship used extensive terrorist methods of its own to reverse the victory of
Islamic fundamentalists in democratic elections.

So far, my overall argument is not that terrorism is sometimes morally acceptable,
for it is not; rather, the argument is that there are lesser or greater degrees of evil and
many historical examples of our different reactions to injustices done in pursuit of just
causes as opposed to the double evil of injustices done for unjust causes.®” Put differently,
there can be mitigating circumstances (a point we clearly recognize in our own domestic
judicial system) for moral wrongs, perhaps even for terrorism.

A particularly strong statement of this argument, as it applies to the Israeli-
Palestinian conflict, is to be found in a UN report by John Dugard, the Special
Rapporteur in the Israeli-Palestinian conflict to the UN Human Rights Council. In his
report Dugard, an internationally renowned South African scholar and leading opponent
of apartheid in the 1980s, concludes: “common sense... dictates that a distinction must be
drawn between acts of mindless terror, such as acts committed by Al-Qaeda, and acts
committed in the course of a war of national liberation.... While Palestinian terrorist acts
are to be deplored, they must be understood as being a painful but inevitable consequence
of colonialism, apartheid or occupation.... As long as there is occupation, there will be
terrorism.”™

In short, Hamas has a stronger argument from mitigation for the moral wrongs it
has done to Israel than Israel has for the much greater moral wrongs and the more
extensive terrorism it has inflicted on the Palestinians. Nonetheless, the argument cannot
rest there, for there still is the practical matter of probability-of-success to be considered:
by now it is quite clear that Hamas terrorism has failed that test and will continue to do
so, for terrorism will not force an end to Israeli oppression but only worsen it.

Indeed, in light of what we now know about the outcome of the second intifada

that began in 2000, it is now evident that the Palestinians should have resisted the
occupation only by nonviolence and eschewed any kind of armed resistance, let alone
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terrorism.”” However, that was hardly clear at the time, especially because the historical
record of Israel’s occupation of the West Bank after 1967, and especially after the Oslo
agreements of 1993, made it unmistakably clear that the longer “the peace process” was
stretched out, the more Israel would take advantage of its unconstrained power to
preempt the outcome of negotiations by creating “facts on the ground.”

Moreover, consider the startling admissions of Shlomo Ben-Ami, the Minister of
Security and then later Foreign Minister of the Barak government in 1999-2000, as well
as a leading Israeli scholar. Writing in 2006, he concluded that there was ample historical
evidence to believe that Isracl might change long-held policies if—but only if—
threatened with high costs: “Israel is forced to make concessions for peace only under the
impact of military pressure and major setbacks.... A popular prejudice in Israel about the
Arabs is that ‘they only understand the language of force.” But this can just as well be
said about the Israelis.”” For example, he continued, it was “undisputable” that without
“the undermining of Israel’s myth of invincibility” in the early stages of the 1973 Israeli-
Egyptian Sinai war, Israel would have refused to withdraw from the Sinai and there
would have been no Israeli-Egyptian peace treaty.”' Similarly, “it took Israel’s reverses in
the first Intifada and the psychological effects of the Gulf War on the Israeli home front
to force Yitzhak Rabin finally to realize that the Palestinian problem is susceptible only
to a political solution.”®* And it was only after the cost in Israeli casualties had become
too high that Israel in 2000 ended its eighteen-year occupation of southern Lebanon.

Even the consequences of the second intifada are not without some ambiguities.
For example, Avishai Margalit, a renowned philosophy professor at Hebrew University
and Princeton’s Institute for Advanced Studies, wrote that while the Palestinians never
tried nonviolent resistance in a sustained manner, there was historical polling evidence
that when Palestinian violence is greater, more Israelis were willing to accept a
compromise settlement. In particular, he cites the fact that in March 2002, at the height of
the intifada’s violence, 70% of Israelis were willing to accept the consensus two-state
settlement terms, but in May 2005, after a period of calm, only 44% were willing to do
s0. % The Haaretz columnist Doron Rosenblum has made the same point: “A survey
conducted not too long ago proved what we do not dare say aloud: the Israeli public
states nonchalantly obdurate opinions as long as it enjoys the luxury of relative quiet, but
shows a willingness for far-reaching diplomatic compromise when the blood is flowing;
for example, at the height of the intifada and terror.””*

These observations, however, may no longer be true, in light of recent surveys
showing that rocket and suicide attacks have resulted in a marked drop in the Israeli
public’s support for a compromise two-state solution.”” In particular, it would be lunacy
to believe—if any Hamas people still so believe—that terrorism can lead to the
destruction of Israel. Of course, nuclear terrorism might produce that result, but not
without the Israeli retaliatory annihilation of the Palestinians themselves, if not the entire
Arab world.

In short, the moral issue aside, Israel is both too strong and too ruthless for
strategies based on armed violence, let alone terrorist armed violence, to work. The only
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hope that remains for the Palestinian people is a long nonviolent struggle, reinforced by
U.S. pressures on Israel.

Where Do We Go From Here?

I have argued that Palestinian rockets and suicide bombings are the consequence
of over forty years of continued Israeli occupation, repression, assassinations and other
killings; of the destruction of governmental, educational, public health and other societal
institutions and infrastructures; and of the deliberate impoverishment and humiliation of
the Palestinian people. Consequently, Israel is not engaged in “self defense” when it uses
force to crush resistance to its repression—and that holds true even when the form of
resistance—terrorist attacks intended to kill civilians—is itself morally wrong.

Moreover, Israel has refused to end its siege of Gaza, has broken a series of
ceasefires with Hamas, and refused even to explore Hamas’ offers for a long-term
settlement. Worse, its punitive attacks on the Palestinian civilian targets, as well as on
other Arab peoples in the past, are not merely disproportionate or even indiscriminate,
they are deliberate violations of the most important and widely accepted moral principle
that seeks to minimize the destructiveness of warfare: that innocent civilians may never
be the intended object of military attack. When they are, we call it terrorism.

How can Israel, a state founded not only to ensure the survival of the Jewish
people but to serve as a moral exemplar to the world—"a light unto the nations” —have
fallen into this moral abyss? The explanation is clear enough: the Israelis genuinely see
themselves as victims, determined to do whatever is necessary to prevent a “new
Holocaust” at the hands of the Palestinians and their Arab supporters.

That explains how the Israelis see the world, but it doesn’t follow that that’s the
way the world really is.”® Most Palestinians and all the leading Arab states support the
international consensus two-state solution that is not only entirely consistent with, but is a
sine qua non for, genuine Israeli security: the withdrawal of Israeli settlers and armed
forces and the creation of a largely demilitarized Palestinian state in Gaza and the West
Bank, sharing Jerusalem as its capital with Israel, with international peacekeeping forces
providing additional guarantees that the agreement will be observed.”” Thus, it is the
Israelis rather than the Palestinians who today are the main obstacle to a settlement.

What if the Guarantees Fail?

It is reasonable to ask: Suppose a settlement is reached but afterwards the
international guarantees fail and Hamas reverts to fanaticism and continues its struggle to
destroy Israel? The fear is understandable, but the likelihood that this worst-possible-case
scenario would happen is extremely small. First, there is a growing agreement in Israel,
Palestine, Europe, and the Arab world that international peacekeeping forces—almost
certainly including U.S. troops—should be sent to the region to back a settlement.
Perhaps even more importantly, once a settlement is reached, Israel, the U.S., Europe,
and the neighboring Arab states would have at their disposal an enormous range of
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carrots and sticks to ensure continued compliance. In that context, the vast majority of the
Palestinian people would surely oppose fanatical irredentism, for their lives in every way
would be transformed by a compromise settlement, almost surely to be followed by major
international economic and developmental assistance. Indeed, even before the benefits of
a settlement have materialized, strong Palestinian majorities have continued to support a
two-state solution® Finally, few if any Arab states would support a pointless, bloody, and
dangerous war that would have no chance of defeating Israel, could devastate the entire
Middle East, and would surely result in an even more draconic Israeli reoccupation of a
defunct Palestinian state.

Another problem with imagining worst-case scenarios about Hamas is the fallacy
that is inherent in all such thinking: it is typically overlooked that worst case scenarios
run in both directions. Thus, it is not just changes in the status quo that might prove
dangerous, for the status quo itself may be even more dangerous. In other words, what
about the worst-case scenario if the Israeli-Palestinian conflict continues? I will return to
this 1ssue below.

Still, suppose the Israeli fears, however improbable, did materialize? In such
circumstances, Israel would truly have the right of self-defense and would have no other
choice but to take whatever steps were necessary to ensure not only its well-being but its
very survival. Long before Islamic fundamentalists in Palestine could become a serious
threat, the Israelis would surely—and rightly—move against them with irresistible force
even, if necessary, reoccupying the Palestinian territories, ending the experiment of
Palestinian statehood, and permanently destroying the fanatic organizations.

It is sometimes argued that the international community “would never allow”
Israel to act in that manner. It is a most unpersuasive argument. First of all, if the basic
national security of Israel, if not its very existence, was genuinely endangered, the
attitudes of other states would be irrelevant. Indeed, the “international community” has
repeatedly demonstrated it has neither the will nor the capacity to prevent Israel from
acting badly; it would have even less motivation, capacity, or will to prevent Israel from
acting in genuine self defense. In any case, in such circumstances the international
community, including most Arab states, would explicitly or tacitly accept the need for
Israel to put an end to real threats to its security or to its very existence.

The American Role

There is next to no chance that Israel, on its own, will agree to a two-state
settlement—not even with Abbas and the Palestinian Authority, let alone with Hamas,
without whose participation no settlement is possible. Even before the recent Israeli
elections that will result in a rightwing coalition government, a majority of the Israeli
Jewish population had moved into opposition to a compromise settlement with the
Palestinians—or, at least, to the Israeli concessions that would be necessary to bring
about such a settlement.

24



In Israel the political spectrum is defined by a willingness to withdraw from the
occupied territories and allow the creation of a genuinely independent and viable
Palestinian state, sharing Jerusalem with Israel: recent surveys show that 43 percent of
Jewish Israelis consider themselves to be on the right, 24 percent in the center, and only
18 percent leftwing or even center-left.”” But perhaps the most shocking statistic is this:
Meretz, the only Israeli political party that continues to support major Israeli concessions,
as well as the only party that after initially supporting the Israeli invasion of Gaza soon
came to criticize it, got 3% of the vote in the elections. To again quote from a non-leftist
mainstream [sraeli analyst, on the eve of the elections Yossi Alpher wrote: “To complete
this depressing picture, not a single Zionist party is suggesting that we contemplate
offering to talk to Hamas in Gaza, despite the growing recognition that this is an
inevitable development... No parties are suggesting we stop waging economic warfare
against Gaza, even though this strategy has failed totally and can even be deemed
counterproductive.”'*

In any case, even if the government and a majority of the Israeli population
should come to support an agreement based on the end to Israeli settlements and a near-
complete withdrawal from the West Bank, the settlers and maybe even the army would
have a de facto veto. Many of the fanatic settlers and their supporters in the rest of Israel
would violently resist an Israeli withdrawal, and it is far from certain that the armed
forces—in which settlers are increasingly prominent, including in high level positions—
could be relied on to crush violent resistance. In short, civil war would be a real
possibility—even Shimon Peres, the current president of Israel, is said to fear it;'"' no
Israeli government can be expected to risk that.

The only realistic hope for a change in this desperate situation would be serious
and sustained American pressures, accompanied by economic sanctions and the end of
arms sales to Israel if that proved necessary. Indeed, not only would such U.S. action
provide real muscle behind a diplomatic drive for a settlement, it would also provide an
excuse and cover for an Israeli government to do what is necessary but internally risky.

More than ever, despairing Israeli journalists, academics, and intellectuals are
publicly calling for such U.S. pressures; for example, Akiva Eldar recently said that when
someone is standing on top of a cliff, a true friend must do whatever it can to save him,
“including hitting him very hard on his head.”'®® Will an Obama government be willing
to take strong action? It would not seem likely, given the domestic political realities in
the United States, and perhaps also because of Obama’s own genuine but uninformed
sympathy for Israel.

In the short time since Obama’s election the signals have been mixed. On the one
hand, during the campaign Obama continued the American political ritual of pandering to
AIPAC and other rightwing Jewish organizations, and even after his election he had
nothing to say about the Israeli invasion of Gaza. Indeed, in a July 2008 visit to Sderot
(the Israeli town that has borne the brunt of the rocket attacks), he practically gave the
Israeli government carte blanche for its subsequent attack on Gaza: “If somebody was
sending rockets into my house... I’'m going to do everything in my power to stop that...
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And I would expect Israelis to do the same thing.”'*® On the other hand, the appointment
of George Mitchell as Obama’s chief Middle East adviser is a hopeful sign, because of
Mitchell’s political and intellectual stature and his record as head of the Mitchell
Commission, which investigated the onset of the Palestinian intifada in 2000 and was
cautiously critical of Israel’s behavior during that period.104

Even so, the only hope for a two-state settlement in the foreseeable future—
which, despite increased talk of a “one-state solution,” is still the only kind of a
settlement that could work—is that the Obama administration, Americans generally, and
the American Jewish community in particular comes to understand that the national
security of both Israel and the United States is gravely endangered by a continuation of
the conflict. The moral issues aside, even if Israel succeeded in crushing all forms of
resistance in the Palestinian territories, the battle against it almost certainly would
continue from outside, and might even come to be led by al-Qaeda or other Arab or
Muslim organizations—if not states—that are far more fanatical than Hamas. Still worse,
sooner or later religious fanatics will, by one means or another, come into possession of
weapons of mass destruction, particularly nuclear weapons. In that case, they may well
use them against Israel and perhaps even against the United States itself, despite the near-
certainty that states harboring them will be annihilated in return.

In sum, the continuing Israeli oppression of the Palestinians is not merely
immoral, it is—no other words will do—almost unfathomably stupid, endangering not
only themselves but the entire world.

Jerome Slater is the University Research Scholar at SUNY/Buffalo. He writes regularly

on the Israeli-Palestinian conflict and other foreign policy issues for professional
journals, and is the author of many articles in Tikkun.
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